
V.

BNSF RAILWAY COMPANY,
Ed Smith

CLERK OF THE SUPREME COURT
STATE OF MONTANA

IN THE SUPREME COURT OF THE STATE OF MONTANA

Cause No.: DA-09-0510

STATE OF MONTANA, EX REL. DEPARTMENT
OF ENVIRONMENTAL QUALITY,

Plaintiff and Appellant, F T TL FT
SL. r Z 8 /UU

Defendant and Appellee and Cross Appellant

NOTICE OF CROSS-APPEAL

On Appeal from the First Judicial District Court, Lewis and Clark County
The Honorable Jeffrey M. Sherlock, Presiding

District Court Cause No. BDV 2004 -596

Appearances:
Leo Berry
Oliver H. Goe
Mark D. Etchart
Chad E. Adams
BROWNING, KALECZYC, BERRY &

HOVEN, P.C.

825 Great Northern Blvd., Suite 105
Helena, MT 59601
Telephone: (406) 443-6820
Email: chad@bkbh.com

Attorneys for Appellee/Cross-
Appellant

Paul Lawrence
K&L GATES LLP
925 Fourth Avenue Suite 2900
Seattle, WA 98104-1158
Telephone: (206) 623-7580
Facsimile: (206) 623-7022
Email: paul.lawrence@klgates.com

Attorneys for Appellee/Cross-
Appellant
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R. Allan Payne
Marc G. Guyske
DONEY CR0 WLEY BL00MQuIsT
PAYNE UDA PC
Diamond Block, Suite 200
44 West 6th Avenue
P.O. Box 1185
Helena, MT 59624-1185
Telephone: (406) 443-2211
Facsimile: (406) 449-8443
Email: rpaynedoneylaw.com
Attorneys for Appellant

Cynthia D. Brooks
Special Assistant Attorney General
MONTANA DEPARTMENT OF

ENVIRONMENTAL QUALITY
1100 North Last Chance Gulch
P0 Box 200901
Helena, MT 59620-0901
Telephone: (406) 841-5020
Facsimile: (406) 841-5050
Email: cbrooks@mt.gov

Attorneys for Appellant

NOTICE is given that BNSF Railway Co. ("BNSF"), the Cross-

Appellant above-named and who is the Defendant in that cause of action

filed in the First Judicial District, in and for the County of Lewis and Clark,

as Cause No. BDV -2004-596, hereby cross-appeals to the Supreme Court of

the State of Montana from the August 13, 2009, Final Unified Order of

Abatement and various intermediate orders entered prior to that date as

follows:

1.	 The trial court's determinations (February 10, 2009 Findings of

Fact, Conclusions of Law, and Order; November 5, 2007 Order on Various

Motions) relating to BNSF's assertion and establishment of the third-party

defense codified at Mont. Code Ann. § 75-10-7 1 5(5)(c)(i);
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2.	 The absence of any findings or conclusions in the Final Unified

Order (August 13, 2009) relating to the reduction of BNSF's total

percentage of liability by the percentage amounts allocated to settling parties

in the various court-approved consent decrees;

3. Whether the trial court's approval of the Montana Department

of Environmental Quality's ("DEQ") proposed consent decrees with non-

parties Montana Mokko, Stillwater Forest Products and Robert Parmenter

(March 7, 2008 Order Approving Consent Decrees Between DEQ and

Defendants Kalispell Pole and Timber, Montana Mokko, Stillwater Forest

Products, and Robert Parmenter) complies with Mont. Code Ann. § 75-10-

719;

4. Whether the trial court erred in issuing an abatement order

(November 5, 2007 Order on Various Motions) on the KPT site pursuant to

Mont. Code Ann. § 75-10-7 11(8) where DEQ had already issued a notice

letter to BNSF for the KPT site;

5. Whether the trial court erred in determining that BNSF, a

common carrier, was jointly and severally liable as an "arranger" for

contamination at the Reliance site by virtue of its (or its predecessors)

shipment of petroleum and other products to Reliance (February 10, 2009,

Findings of Fact, Conclusions of Law, and Order);
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6.	 Whether the trial court erred in failing to apportion liability for

remediation on the KPT site by and between BNSF and KPT (November 5,

2007 Order on Various Motions);

7.	 Whether the trial court erred in applying the standard

articulated in United States v. Burlington N. & Santa Fe Ry. Co., 520 F.3d

918 1 933 (9th Cir. 2008), subsequently overruled, to BNSF's defense of

apportionment (February 10, 2009, Finding of Fact, Conclusions of Law,

and Order).

THE CROSS-APPELLANT FURTHER CERTIFIES:

1. That this cross-appeal is not subject to the mediation process

required by M. R. App. P. 7

2. That this cross-appeal is not an appeal from an order certified as

final under M. R. Civ. P. 54(b).

3. That the notice required by M. R. App. P. 27 is not applicable

to this action.

4. That all available transcripts of the proceedings in this cause

involving the issue(s) cross-appealed have been ordered from the court

reporter prior to or contemporaneously with the filing of this notice of cross-

appeal.
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5.	 That included herewith is the filing fee prescribed by statute.

Dated this 28th day of September, 2009.

BROWNING, KALECZYC, BERRY & HOVEN, P.C.

Chad E. Adams

Attorneys for BNSF Railway Co.



CERTIFICATE OF SERVICE

I hereby certify that I have filed a true and accurate copy of the
foregoing Notice of Cross-Appeal with the Clerk of the Montana Supreme
Court; and that I have served true and accurate copies of the foregoing
Notice of Cross-Appeal upon the Clerk of the District Court, each attorney of
record, and each party not represented by an attorney in the above-
referenced District Court action, as follows:

Nancy Sweeney, Clerk of District Court
Montana First Judicial District Court
Lewis and Clark County
P.O. Box 158
Helena, MT 59624-0158

Cynthia D. Brooks
Special Assistant Attorney General
MONTANA DEPARTMENT OF ENVIRONMENTAL QUALITY
1100 North Last Chance Gulch
P0 Box 200901
Helena, MT 59620-0901
Attorneys for MDEQ

R. Allan Payne
Marc G. Guyske
DONEY CR0 WLEY BLOOMQUIST PAYNE UDA PC
Diamond Block, Suite 200
44 West 6th Avenue
P.O. Box 1185
Helena, MT 59624-1185
Attorneys for MDEQ

Gregory A. Van Horssen
KELLER, REYNOLDS, DRAKE, JOHNSON & GILLESPIE, P.C.
Guardian Bldg. Third Floor
50 South Last chance Gulch
P0 Box 598
Helena, MT 59624
Attorney for Montana Mokko Inc.
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Stephen H. Foster
Shane Coleman
Kyle Anne Gray
HOLLAND & HART, LLP
First Interstate Center, Suite 1500
401 N. 31st Street
P.O. Box 639
Billings, MT 59 103-0639
Attorneys for Exxon Mobile Corporation

Karl K. Rudbach
KAUFMAN, VIDAL, HILEMAN & RAMLOW P.C.
22 Second Avenue West, Suite 4000
P.O. Box 728
Kalispell, MT 59903-0728
Attorney for Kalispell Pole & Timber Co.

Paul A. Sandry
JOHNSON, BERG, McEvoy & BOSTOCK, PLLP
221 First Avenue East
P.O. Box 3038
Kalispell, MT 59903-3038
Attorney for Klingler Lumber Co., Inc. and Swank Enterprises

Tommy Butler
MONTANA DEPARTMENT OF NATURAL RESOURCES & CONSERVATION
1625 Eleventh Avenue
P.O. Box 201601
Helena, MT 59620-1601
Attorney for DNRC
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